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Parties

Å"benamidar" meansa personor a fictitious person,asthe case
maybe, in whosenamethe benamiproperty is transferredor
heldandincludesa personwho lendshisname.

Å"beneficial owner" meansa person, whether his identity is
known or not, for whosebenefit the benamiproperty is held
by a benamidar.
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BenamiProperty 

Å"benami property" meansany property which is the subject
matter of a benamitransactionandalsoincludesthe proceeds
from suchproperty

Å"property" means assetsof any kind, whether movable or
immovable, tangible or intangible, corporeal or incorporeal
and includes any right or interest or legal documents or
instrumentsevidencingtitle to or interest in the property and
where the property is capableof conversioninto someother
form, then the property in the converted form and also
includesthe proceedsfrom the property

ÅLocationof property?

ÅUndervaluedtransaction?

ÅPartproperty?
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Benamitransaction means (A) 

ÅAtransactionor anarrangement—

Åwherea property is transferredto, or isheldby,a person,andthe
considerationfor such property has been provided, or paid by,
anotherperson; and

Åthe property is held for the immediateor future benefit, direct or
indirect,of the personwho hasprovidedthe consideration

ÅEssentiallythree conditions:

Åtransferof possessionto benamidar;

Åconsiderationprovided/ paidby beneficialowner;

Åintention to benefit the beneficialowner
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Ingredients 

ÅCommenceswith word “means”–exhaustivedefinition

ÅTransaction / arrangement not defined under any laws.
Income-tax Act defined arrangement for GAAR. General
meaning?

ÅActualtransactionof transfer
ÅSale, purchase,any other form of transfer of viz. right, title,

possessionor lien

ÅPMLAincludesmortgage,pledge,gift or loan

ÅConsiderationpaid or provided by other person other than
transferee
ÅEvery transaction where considerationis paid by other person

cannotbe tainted with benamilabel

ÅFather giving money to son who paid consideration–Pawan
KumarGuptav. RochiramNagdeo(1994) 4 SCC243
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Ingredients (Contd.)
ÅPropertyheldby benamidarfor the benefit of the beneficialowner

ÅClause(b) –introduces element of intention [Bhim Singhv Kam
SinghAIR1980SC727] [First ITOv M.R. DhanalakshiAnmal [1978]
112ITR413]

ÅSurroundingcircumstances

ÅRelationshipwith parties

ÅThemotiveof partiesin enteringtransaction

ÅCustodyandproductionof title deeds

ÅPrevious& subsequentconductof the parties

ÅIntention to benefit other person- relevantfactor?

ÅWherea personbuysproperty with his own moneybut in the name
of another person without any intention to benefit such other
person, the transactionis calledbenami. In that casethe transferee
holdsthe property for the benefit of the personwho hascontributed
the purchasemoney.

ÅBhimSinghv KanSinghAIR1980SC727
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Ingredients (Contd.)

ÅNeitherbenamidarnor beneficiaryisa fictitiousperson

ÅBenamidarisawareof transactionanddoesnot denyit

ÅPossessionis with benamidar and held for the benefit of
personprovidingconsideration
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Exception (i) - HUF

ÅPropertyisheldby
Åa Karta,or a memberof a HUF,and
Åthe property is held for his benefit or benefit of other membersin

the familyand
Åthe considerationfor suchproperty hasbeenprovidedor paidout of

the knownsourcesof the Hinduundividedfamily

ÅFundsprovidedby HUF& sharesin companyheld in the nameof ?
ÅKarta
ÅKarta’sWife
ÅKarta’sson
ÅCoparceneror anymemberof HUF

Å‘Knownsources’means
ÅNot definedin the Actandalsoin the specifiedother 8 laws
ÅStanding committed deleted ‘income’from ‘knownsources of

income’–incomesourcesor non-incomesources
ÅSec68of ITA–ICGtest
ÅSourceof the source?

13

1
7
/0

6
/2

0
1
8

P
ro

h
ib

iti
o
n
 o

f B
e

n
a

m
iP

ro
p
e

rt
y
 T

ra
n
s
a

ct
io

n
s
 A

ct
, 

1
9
8
8



Exception (ii) ɀFiduciary 

ÅPropertyheldby a
Åpersonstandingin a fiduciarycapacityfor the benefit of another

persontowardswhomhestandsin suchcapacityand
ÅFiduciaryrefers to a personhavinga duty to act for the benefit of

another, showinggood faith and candourwhere suchother person
reposes trust and special confidence in the person owning or
dischargingthe duty [CBSEv AdiyaBandopadhyay[2011] 8 SCC497]

Åincludes a trustee, executor, partner, director of a company,a
depositoryor a participantasan agentof a depositoryunder the
DepositoriesAct,1996and

Åany other personasmay be notified by the CentralGovernment
for this purpose

ÅDirectorsde facto - de jure distinctionbetweenCA1956& CA
2013

ÅConditionof paymentof knownsourcesisnot applied 14
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Exception (ii) ɀFiduciary Contd. 

ÅProperty purchased in the name of director payment by
company
ÅSec187(1) CompaniesAct2013

ÅSharesin the subsidiaryheld by the nominee of Holding
company
ÅProvisoto S. 187(1) investmentin shares,securities

ÅSharesof a companyheld by a Partner of the partnership
firm?

ÅPartnershipfirm ownsa car, paymentmadeby a partner and
isheldin the nameof partner?

ÅSeveralfamily membersheld lease-hold right in property &
everyone contributed for converting lease-hold rights into
free-hold. But property wasregisteredin nameof one person
asper rulesof corporation. Whetherfiduciarycapacity?
ÅMarcelMatinsv. M. Printer21 taxman.com7 (SC)
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Exception (iii) ɀSpouse / Child
ÅPropertyheldby anypersonbeinganindividual

Åin the name of his spouseor in the name of any child of such
individualand

Åthe considerationfor suchproperty hasbeenprovidedor paidout of
the knownsourcesof the individual

ÅBenefittest?

ÅJointownershipor full ownershipby spouse/ children?

ÅKnownsources?

ÅChild

ÅMinor / major?

ÅSons/ daughters?

ÅGrandson/ granddaughter?

ÅMarrieddaughters?

ÅStepchild?

ÅAdoptedchild?

ÅIllegitimatechild?
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Exception (iv) ɀBrothers/Sisters

ÅPropertyisheldby anypersonin the nameof
Åhisbrother or sisteror

Ålinealascendantor descendant,

Åwhere the names of brother or sister or lineal ascendantor
descendentand the individual appear as joint-owners in any
document,and

Åthe considerationfor such property has been provided or paid
out of the knownsourcesof the individual

ÅBrother/ sister?
ÅHalf –brother / sister? E.g. relation between child from 1st

marriageand2nd marriage

ÅStep–brother / sister?E.g. relation betweenchild of one parent
from previous marriage with child of spouse from previous
marriage

ÅCousin–brother / sister?
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Exception (iv) ɀLineal ascendant / 
descendent 
ÅDescentsareof two sorts,linealandcollateral.
ÅLinealdescentisdescentin a direct or right line, asfrom father or

grandfatherto sonor grandson.

ÅCollateraldescentisdescentin a collateralor obliqueline, that is,
up to the common ancestorand then down from him, as from
brother to brother, or betweencousins.

Å‘LinealAscendant’or ‘LinealDescendant’not defined under
IndianSuccessionAct,1925too.
ÅSec. 25 of Indian Succession Act, 1925 defines ‘Lineal

consanguinity’andnot LinealDescendantthoughthe word Lineal
Descendantappearsat manysectionswithin the Act.

ÅLinealconsanguinityis that whichsubsistsbetweentwo persons,
one of whom is descendedin a direct line from the other, as
betweena manandhisfather, grandfatherandgreat-grandfather,
and so upwardsin the direct ascendingline; or between a man
and his son,grandson,great-grandsonand so downwardsin the
direct descendingline. [Sec25of IndianSuccessionAct,1925]
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ÅHowever, RajasthanHigh Court in CIT v DhannalalDevilal
[1956] 29ITR165(Raj)hasheldasfollows:
ÅSection 25 of the Indian SuccessionAct defines "lineal

consanguinity", while section 26 defines "collateral
consanguinity". Where the descent is by lineal consanguinity,
one may call it a lineal descent, and the personso descendingis
a lineal descendant. But where the relationship is by collateral
consanguinity,one may be a descendantof the other, but he
cannotbesaidto be lineallydescended.

Å“LinealDescendant“: a personmust be descendedin a right line
without any deviation as from father to son, grandson,great
grandsonand so on. Similarly,it goesfrom mother to daughter,
andgrand-daughter,andgreatgrand-daughter,becauseherealso
it is in a right line without anydeviation.

ÅA son will be a lineal descendant of the mother as well as of his
grandmother irrespective of whether the mother or the
grandmother can form a line of succession
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descendent (Contd.)



Joint name necessary ?-
Exception (iii) v. (iv)
ÅJointnamenot necessary–Exception(iii)

ÅHusband,wife, son,daughter

ÅJoinnamenecessary–Exception(iv)

ÅBrother, sister, half-brother, half-sister, mother, father,
grandfather, grandmother, grandson, grand daughter, great
grandfather, great grandmother, great grandson, great
granddaughter

ÅProvisionsof Actmayapplyevenif property is jointly owned–
Not coveredby Exception(iv)

ÅCousin,step brother/sister, daughter-in-law, son-in-law, sister-in-
law, brother-in-law, nephew, niece, husband’sbrother’swife,
husband’ssister’shusband,wife’sbrother’swife, wife’ssister’s
husband,uncle/ aunt (from mother’sandfather’sside) 20
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Benamitransaction (B)

Åa transaction or an arrangement in respect of a property
carriedout or madein a fictitiousname

ÅNopersonor entity isavailable

ÅPerson/ entity isnot in existence

21
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Benamitransaction (C)

Åa transaction or an arrangement in respect of a property
where the owner of the property is not aware of, or, denies
knowledgeof, suchownership

ÅPersonnot awareof property?

ÅBusinessin the nameof wife andsheisnot aware?

ÅWife admitsthat sheis partner, but not awarenameof firm /
shareof profit

ÅGaurishankerOmkarmalv. ITO[1990] 37TTJ(Ahm. Trib) 535
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Benamitransaction (D)

ÅA transaction or an arrangement in respect of a property
where the personprovidingthe considerationis not traceable
or is fictitious.

ÅConsiderationreceivedfrom ‘X’but Xisnot traceable?

ÅWhataboutSec. 68additions?

ÅLoans borrowed but person granting loan unable to prove its
capacityto giveloan?

23
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General Exception 

ÅThe benami transaction shall not include any transaction
involving the allowing of possessionof any property to be
takenor retainedin part performanceof a contractreferredto
in section 53A of the Transferof Property Act, 1882 (4 of
1882), if, underanylaw for the time beingin force,—

Åconsiderationfor suchproperty hasbeenprovidedby the person
to whompossessionof property hasbeenallowedbut the person
who hasgrantedpossessionthereof continuesto hold ownership
of suchproperty;

Åstamp duty on suchtransactionor arrangementhas been paid;
and

Åthe contracthasbeenregistered;

ÅPowerAttorneyTransactions? 24
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BenamiLaw vs. PMLA

ÅBenamiLawvs. PMLA

ÅPMLAis restrictedto onlyproceedsof crime

ÅBenami Law applies equally to both –a property
acquired through proceedsof crime and a property
acquiredthrough legitimatemeansandhenceiswider
thanPMLAin scope

25
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BenamiLaw vs. ITA

ÅBenamivs. ITA

ÅSec. 67 –Benamilaw to haveoverridingeffect over other
lawsincludingITA. WhataboutBlackMoneyAct?

ÅSituations:

ÅWhere the source of acquisition of the property is
explained but the property is acquired in the name of
benamidar;

ÅWhere the source of acquisition of the property is
unexplainedand the property is acquiredin the name of
benamidar;

ÅWhere the transaction/arrangement in respect of a
propertyiscarriedout in a fictitiousname; 26
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BenamiLaw vs. ITA (Contd.)

ÅSituations:

ÅThe transaction/arrangement in respect of a property
where the owner of the property is not awareof or denies
knowledgeof suchownership;

ÅThe transaction/arrangement in respect of a property
where the personprovidingthe consideration(i.e. the real
owner)isnot traceableor is fictitious;

27
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Impact 28
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Investigation by AO under ITA ɀSOP 
dated 10.08.2017

ÅIdentification and examination of legal/apparent owner(s)/
benamidarand beneficial/realowner(s) of the property, inter
aliaw.r.t. holding/transferringof the property andpaymentof
considerationfor suchproperty;

ÅWhether the property is held/transferred for the immediate
or future benefit, direct or indirect, of the person who has
providedthe consideration;

ÅExaminationof the source of income through which the
propertywasacquired;

ÅWhether a transactionor an arrangementin respect of the
propertyhasbeenmadein a fictitiousname;

ÅWhether the apparent owner is not aware of or denies
knowledge of the property? Such a situation may lead to
classificationof the propertyasbenamiproperty;

29
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Investigation by AO under ITA ɀSOP 
dated 10.08.2017 (Contd.)

ÅA property where the person providing the considerationis
not traceableor is fictitious may alsobe classifiedasbenami
property;

ÅWho is bearingmaintenancecharges(includingtaxes,etc.) in
respectof the property?;

ÅWhois in possessionof the title deedof the property?;

ÅUpon identification of a property as benami property or in
casewhere the InvestigatingOfficerhasprima facie reasonto
believe that the property in question may be a benami
property, the information is to be passedon to the Initiating
Officer without any delay. The Initiating Officer, thereafter,
maytake necessaryactionu/s. 24 and under other provisions
of the Act.

30
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Impact

ÅPunishableimprisonment upto 3 years or fine or both –
Transactionsbeforeamendment

ÅTransactionafter amendment,punishableu/s 53
ÅWhereanypersonentersinto a benamitransaction
Åin order to defeat the provisionsof anylaw or

Åto avoidpaymentof statutoryduesor

Åto avoidpaymentto creditors,

the beneficialowner,benamidarandanyother personwho abets
or inducesanypersonto enter into the benamitransaction,shall
beguilty of the offenceof benamitransaction.

ÅSuchpersonshallbe punishable
Årigorous imprisonment for a term –minimum 1 year and upto 7

years(non-cognizableandnon-bailable) and

Åalso be liable to fine upto twenty-five per cent of the fair market
valueof the property

31

1
7
/0

6
/2

0
1
8

P
ro

h
ib

iti
o
n
 o

f B
e

n
a

m
iP

ro
p
e

rt
y
 T

ra
n
s
a

ct
io

n
s
 A

ct
, 

1
9
8
8



Impact (Contd.)

ÅFairvaluedetermination
ÅProperty–ordinarilyfetch in openmarket

ÅIf it couldnot bedeterminedvaluedasper rule 3
ÅUnquotedEquityshareshigherof
Å (a)Costof acquisition;

Å (b) ValuationusingDCFmethod;

Å (c)Valueasper prescribedmethod(A+B–L)x (PV)/(PE)

ÅA –bookvalueof assetsexcept–bullion, jewellery, preciousstone,artistic
work, shares,securities,andimmovableproperty

ÅB –price that bullion, jewellery, precious stone, artistic work, shares,
securities,and immovableproperty- would fetch in open market on the
dateof transaction

ÅL –liabilitiesexcludingpaid up capital , set apart fro dividend,reserves&
surplus,tax provision,contingentliability, unascertainedprovision

ÅPE–total amountof paidup equitycapitalasshownin balancesheet

ÅPV–paidup valueof eachequityshare 32

1
7
/0

6
/2

0
1
8

P
ro

h
ib

iti
o
n
 o

f B
e

n
a

m
iP

ro
p
e

rt
y
 T

ra
n
s
a

ct
io

n
s
 A

ct
, 

1
9
8
8



Impact (Contd.)

ÅNosuit (Section4)

ÅNo suit, claim or action to enforce any right in respect of any
property held benami against the person in whose name the
property is held or againstany other person shall lie by or on
behalfof a personclaimingto be the realownerof suchproperty.

ÅNo defencebasedon any right in respectof any property held
benami, whether againstthe personin whosenamethe property
is held or againstany other person,shallbe allowed in any suit,
claimor actionby or on behalfof a personclaimingto be the real
ownerof suchproperty.

ÅSec. 4 deals with right of real / beneficial owner vis-à-vis
benamidar

33
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Impact (Contd.)

ÅProhibitionfor re-transfer(Section6)

ÅNo person, being a benamidar shall re-transfer
the benamiproperty held by him to the beneficialowner or any
other personactingon hisbehalf

ÅWhere any property is re-transferred in contravention of the
provisions,the transactionof suchproperty shall be deemedto
benull andvoid.

ÅTheprovisionsshall not apply to a transfer made in accordance
with the provisionsof section190of the FinanceAct,2016(28 of
2016) –IDSupto 30-9-2017

ÅConfiscation
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Some authorities ɀSOP dated 10/08/2017
Å"Initiating Officer"
Åan AssistantCommissioneror a DeputyCommissionerasdefined

in clauses(9A) and (19A) respectivelyof section2 of the Income-
tax Act,1961(43 of 1961)
ÅDy./Asst. CIT(BenamiProhibition)underPr.DIT(Inv.)/DIT(Inv.) Charge

ÅApprovingAuthority
Åan AdditionalCommissioneror a Joint Commissioneras defined

in clauses(1C)and (28C)respectivelyof section2 of the Income-
tax Act,1961(43 of 1961);
ÅAddtl./Joint CIT (Benami Prohibition) under Pr.DIT(Inv.)/DIT(Inv.)

Charge

ÅAdministrator
Åan Income-tax Officerasdefinedin clause(25) of section2 of the

Income-tax Act,1961(43 of 1961);
ÅITO(BenamiProhibition)underPr.DIT(Inv.)/DIT(Inv.) Charge

ÅAdjudicatingAuthority
Åthe AdjudicatingAuthority appointedundersection7
ÅNotified adjudicatingauthority underPMLA
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Questions?
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Thank you!

Address 2-I, Jeevan Sahakar , 2nd Floor, Sir P. M. Road, Fort, 

Mumbai ð400001, India .

Telephone +91 22 22660010/3427; 43471727

Mobile +91 9930114418

Fax +91 22 22662793

E-mail harshal.bhuta@bhutaco.com

Website www.bhutaco.com


