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The Prohibition of Benami
Property Transactions Act, 1988

Vasai Branch of WIRC, ICAI
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v KEEP AWAY FROM
BENAMI TRANSACTIONS

Salient Features:

L]

.

Visit:

The Prohibition of Benami Property Transactions Act, 1988 (the
Benami Act) cameinto effectfrom01.11.2016,

Benamidar (in whose name benami property is standing),
beneficiary (who actually paid consideration) and persons who
abet and induce benami transactions are prosecutable and may
face Rigorous Imprsonment upto 7 years besides being lable to
pay fine upto 25% of fair market value of benami property.

www incometaxindia gov.in
www.cleanmoney.gov.in

O @IncomeTaxindia

*

.
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Persors who furnish false Information to authorities under
Prohitwtion of Benami Property Transactions Act, 2016, are
prosecutable and may be Imprisoned up to 5 yoars besides being
liable to pay fine up to 10% of fair market value of benami
property.

Benami property may bo attached and confiscated by the
Government.

These actions are in addition to actions under other laws such as
Income-TaxAct, 1961,

Downlosd
J‘ AAYKAR SETU
Taxpayers Services
t Moduin &
s Mobile Application

DO NOT ENTER

BENAMI

Transactions

Income Tax Department
Central Board of Direct Taxes
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Benami Property Transactions Act

eﬁectiv_ from 1* November, 2016

17/06/2018

Do not enter into

Benami Transactions

Sallent features of the PRONIBITION of BENAMI PROPERTY TRANSACTIONS ACT, 1988:

® The Prohibition of Benami Property ® Persons who furnish false
Transactions Act, 1988 (Benami Act)  Information to authorities under the
cameintoeffectfrom01.11.2016. Benami Act are prosecutable and
®Benamidar (in whose name My be imprisoned up to 5 years
benami prop(erty is standing), Deskes being liable to pay fine up to
beneficiary (who actually paid 10% of fair market value of benami
consideration) and persons who Property.
abet and induce benami @ Benami property may be attached
transactions are prosecutable and  and confiscated by the Government.
may face Rigorous Imprisonment
up o 7 years besides being liable to
pay fine upto 25% of fair market
value of benami property.

@ These actions are in addition to
actions under other laws such as
Income-tax Act, 1961,

Black money Is a crime against humanity.
We urge every conscientious citizen lo help the Government in eradicating it
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a @IncomeTaxindia




~Y A V 4 [ | P o N

Il AOEIT 1 AACEI O8

17/06/2018

Income Tax denartment attaches
benami propergenamlrf\rth Rs 39 .. worth RS
billion Wary Prope,, -ipropet™

i)
AR
. o S
Show cause notices for provisional attac.. "9 2>
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Cases ‘08 - cr ~
1-T depr- o Torg Ling,

Press Trust of India | "vlew;lijv:ell"i H 0 C‘O‘e i me

Last Updated at March 13, 2018 15 3‘90 inister of State for rs

. | uary t
Ind written reﬂp:iaﬂs till end-Febr 0 ge t

: 5
enami traf —sa 0328157

Benami assets: |-T scanning profiles of
property registered over Rs 30 lakh

PTI | Now 14, 2017, 09.31 PM IST
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Benami assets worth Rs 1833cr attached; ( r"%é’strong action to
continue A
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Central Board of Direct Taxes (CBDT) chairman Sushil Chandra told P2 ¥ %\%‘\ VIDEO OF THE DAY g
department would continue taking "strong" action against benami asset %é, ¥ g
sustained action plan and that this action "will not stop". ,_(\‘3\ 54%' g
Will new benami law be glve; \ 2
retrospective effect: HC to I- T E

PTI | Oct 11, 2017, 18:47 IST (<] - N "%\%’ g

: - N c

* Taxman mav AN \“00“4m| Act for %g : §
unexplp 02‘ .~ ' (nvestments 5
o

PG Taxmen Crack Down on Ben. % g

(\00 . UNDER SCRUTINY I-T dept sends notices to MF nominees, wives of HNIs and NRIs who have st %‘%, S
W |-T attaches first property of Mehul Cho,% P

A
Benaml Act %,
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Shah Rukh Khan faces I-T heat over 'benami’

g
property in Alibaug POOL ON FARM LAND 5
»|-T provisionally attaches é
Why Shah Rukh Khan’s SRK's bungalow in Alibaug, g
Alibaug bungalow was Callngt a beiami property
labelled ‘benami’? All » Attachment notice was &
anclie €ha : you issued to Deja Vu Farms :
need to know > SRK gave unsecured loan of 2
In a major setback for Shah Rukh Khan, the income tax department ?&SCI' tO Deja VU FarmS, 2
has provisionally attached the Alibaug farmhouse of the actor under which used it to buy farm land %
the new Benami Transactions (Prohibition) Amended Act, 2016. - <
» Land was transferred in 2
No reprieve for Shah Rukh in Alibaug firm’s name with condition
benami property case as matter reaches MRLL o (51 Ty e,
pTop A pool and helipad made on it
New Delhi




Parties

17/06/2018

A "benamidal meansa personor afictitious person,asthe case
may be, in whosenamethe benamiproperty is transferredor
heldandincludesa personwho lendshisname

A "beneficial owner" meansa person, whether his identity is
known or not, for whose benefit the benamiproperty is held
by a benamidar
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BenamiProperty

17/06/2018

A "benamiproperty" meansany property which is the subject
matter of a benamitransactionandalsoincludesthe proceeds
from suchproperty

A"property" means assetsof any kind, whether movable or
Immovable, tangible or intangible, corporeal or incorporeal
and includes any right or interest or legal documents or
Instrumentsevidencingtitle to or interestin the property and
where the property is capableof conversioninto some other
form, then the property in the converted form and also
Includesthe proceeddrom the property

A Locationof property?
A Undervaluedransaction?
A Partproperty?
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Benamitransaction means (A)

A Atransactionor an arrangement—

where a property istransferredto, or is held by, a person,andthe
considerationfor such property has been provided, or paid by,
anotherpersorn and

the property is held for the immediateor future benefit, direct or
Indirect, of the personwho hasprovidedthe consideration

A Essentiallyhree conditions
transfer of possessiorto benamidar
considerationprovided/ paid by beneficialowner,
Intention to benefitthe beneficialowner

17/06/2018

Prohibition ofBenamiProperty Transactions Act, 1988



Ingredients

17/06/2018

A Commencesvith word“ me a-neshaustivadefinition

A Transaction/ arrangement not defined under any laws
Incometax Act defined arrangement for GAAR General
meaning?

A Actualtransactionof transfer

Sale, purchase,any other form of transfer of viz right, title,
possessioror lien

PMLAIncludesmortgage,pledge,qgift or loan

A Considerationpaid or provided by other person other than
transferee

Everytransaction where considerationis paid by other person
cannotbe tainted with benamilabel

Father giving money to son who paid consideration— Pawan
KumarGuptav. RochiramNagdeo(1994) 4 SCR43

oo}
0
o)
—
—
©)
<
(72}
=
o
=
(&)
(]
(%2}
=
©
S
|_
>
s
[}
o
o
p -
[aR
IS
©
=
[}
m
—
o
c
o
&=
o
d=
o
S
o

=
(@)




Ingredients (Contd.)

A Propertyheld by benamidarfor the benefit of the beneficialowner

A Clause(b) — introduces element of intention [Bhim Singhv Kam
SinghAIR1980 SC727] [First ITOv M.R DhanalakshAnmal[1978
1121TR413

Surroundingcircumstances
Relationshipwith parties
Themotive of partiesin enteringtransaction
Custodyand productionof title deeds
Previous& subsequentonductof the parties
A Intention to benefit other person- relevantfactor?

Where a personbuysproperty with his own moneybut in the name
of another person without any intention to benefit such other
person, the transactionis calledbenami In that casethe transferee
holdsthe property for the benefit of the personwho hascontributed
the purchasamoney

BhimSinghv KanSinghAIR1980SCr727

17/06/2018
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Ingredients (Contd.)

17/06/2018

A Neitherbenamidamor beneficiaryis a fictitious person
A Benamidais awareof transactionanddoesnot denyit

A Possessioris with benamidar and held for the benefit of
personprovidingconsideration
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Exception () - HUF

A Propertyis held by
a Karta,or amemberof aHUFand

the property is held for his benefit or benefit of other membersin
the familyand

the considerationfor suchproperty hasbeenprovidedor paidout of
the known sourcesf the Hinduundividedfamily

A Fundsprovidedby HUF& sharesin companyheld in the nameof ?
Karta
Kar Wige’ s
Kar soa’ s
Coparceneor anymemberof HUF
A* Kn swr rneeans ’
Not definedin the Actandalsoin the specifiedother 8 laws

Standing committed deleted * i n c drame ” k n osweurces of
| N C o-nmeomesourcesor non-incomesources

Secb68 of ITA-ICGest
Sourceof the source?

17/06/2018
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Exception () z Fiduciary

A Propertyheldby a

personstandingin a fiduciary capacityfor the benefit of another
persontowardswhom he standsin suchcapacityand
Fiduciaryrefersto a personhavinga duty to act for the benefit of
another, showinggood faith and candourwhere suchother person
reposes trust and special confidence in the person owning or
discharginghe duty [CBSk AdiyaBandopadhyay2011] 8 SCCI97]
includes a trustee, executor, partner, director of a company,a
depositoryor a participantasan agentof a depositoryunder the
DepositoriesAct, 1996and

any other personas may be notified by the CentralGovernment
for this purpose

A Directorsde facto - de jure distinctionbetween CA1956& CA
2013

A Conditionof paymentof knownsourcess not applied

17/06/2018
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Exception(i) z Fiduciary Contd.

17/06/2018

A Property purchasedin the name of director payment by
company

Secl87(1) CompanieAct2013

A Sharesin the subsidiaryheld by the nominee of Holding
company
Provisoto S 187(1) investmentin shares securities
A Sharesof a company held by a Partner of the partnership
firm?
A Partnershipfirm owns a car, paymentmade by a partner and
IS heldin the nameof partner?

A Severalfamily membersheld leasehold right in property &
everyone contributed for converting leasehold rights into
free-hold. But property wasregisteredin name of one person
asper rulesof corporation Whetherfiduciarycapacity?

MarcelMatinsv. M. Printer 21 taxmancom7 (SG
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Exception (i) z Spouse / Child

A Propertyheld by anypersonbeinganindividual

in the name of his spouseor in the name of any child of such
individualand

the considerationfor suchproperty hasbeenprovidedor paidout of
the known sourcesof the individual

A Benefittest?
A Jointownershipor full ownershipby spouse/ children?
A Knownsources?
A Child
Minor / major?
Song daughters?
Grandson granddaughter?
Married daughters?
Stepchild?
Adoptedchild?
lllegitimate child?

17/06/2018
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Exception (Iv) z Brothers/Sisters

17/06/2018

A Propertyis held by anypersonin the nameof
hisbrother or sisteror
linealascendanbr descendant,

where the names of brother or sister or lineal ascendantor
descendentand the individual appear as joint-owners in any
document,and

the considerationfor such property has been provided or paid
out of the knownsourcesof the individual

A Brother/ sister?

Half — brother / sister? Eg. relation between child from 1St
marriageand 2"d marriage

Step— brother / sister?Eg. relation betweenchild of one parent
from previous marriage with child of spouse from previous
marriage

Cousin-brother/ sister?
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Exception (Iv) z Lineal ascendant /
descendent

A Descentsre of two sorts,linealandcollateral

Linealdescentis descentin adirect or right line, asfrom father or
grandfatherto sonor grandson

Collateraldescentis descentin a collateralor obliqueline, that is,
up to the common ancestorand then down from him, as from
brother to brother, or betweencousins

A Li Aseabkndrant '®e akt e nndtalefihed under
IndianSuccessioAct, 1925too0.

Sec 25 of Indian SuccessionAct, 1925 defines * L i n
Cc 0 n s a n gndnomhLlinealDéscendanthoughthe word Lineal
Descendanappearsat manysectionswithin the Act

Linealconsanguinityis that which subsistsoetweentwo persons,
one of whom is descendedin a direct line from the other, as
betweena manandhisfather, grandfatherand greatgrandfather,
and so upwardsin the direct ascendindine; or betweena man
and his son, grandson,greatgrandsonand so downwardsin the
directdescendindine. [Sec25 of IndianSuccessioict, 1925

17/06/2018
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Exception (Iv) z Lineal ascendant /
descendent(Contd.)

A However, RajasthanHigh Court in CIT v Dhannalal Devilal
1954 29ITR165(Raj)hasheld asfollows:

Section 25 of the Indian SuccessionAct defines "lineal
consanguinity”, while section 26 defines "collateral
consanguinity:’ Where the descent is by lineal consanguinity,
one may call it a lineal descent, andthe personsodescendings
a lineal descendant But where the relationshipis by collateral
consanguinity,one may be a descendantof the other, but he
cannotbe saidto be lineallydescended

“Li De alc e napersonrhust be descendedn a right line
without any deviation as from father to son, grandson, great
grandsonand so on. Similarly,it goesfrom mother to daughter,
and granddaughter,and greatgranddaughter,becausenere also
It isin aright line without anydeviation

A son will be a lineal descendant of the mother as well as of his
grandmother irrespective of whether the mother or the
grandmother can form a line of succession

17/06/2018
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Joint name necessary-?
Exception (i) V. (Iv)

A Jointnamenot necessary- Exceptior(iii)
Husbandwife, son,daughter

A Joinnamenecessary- Exception(iv)

Brother, sister, half-brother, half-sister, mother, father,
grandfather, grandmother, grandson, grand daughter, great
grandfather, great grandmother, great grandson, great
granddaughter

A Provisionf Actmay applyevenif property is jointly owned—
Not coveredby Exception(iv)

Cousin,step brother/sister, daughterin-law, sortin-law, sisterin-
law, brother-in-law, nephew, niece, h u s b almrdd ts hvder, '
hus basds theshbahdswi fler et hwikeywisf £’ st e
husbanduncle/ aunt(frommo t h andf’ ast hsida) ' s

17/06/2018
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Benamitransaction (B)

17/06/2018

A a transaction or an arrangementin respect of a property
carriedout or madein afictitious name

No personor entity is available
Persor/ entity isnot in existence
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Benamitransaction (C)

17/06/2018

A a transaction or an arrangementin respect of a property
where the owner of the property is not aware of, or, denies
knowledgeof, suchownership

A Persomot awareof property?
A Busines$n the nameof wife andsheis not aware?

A Wife admitsthat sheis partner, but not awarenameof firm /
shareof profit

Gaurishanke©Omkarmalv. ITO[199Q 37 TTYXAhm Trib) 535
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Benamitransaction (D)

A A transaction or an arrangementin respect of a property
where the personprovidingthe considerationis not traceable
or isfictitious.

Consideratiorreceivedfrom * Xut Xisnot traceable?

Whatabout Sec 68 additions?

Loans borrowed but person granting loan unable to prove its
capacityto giveloan?

17/06/2018
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General Exception

17/06/2018

A The benami transaction shall not include any transaction
iInvolving the allowing of possessionof any property to be
takenor retainedin part performanceof a contractreferredto
In section 53A of the Transferof Property Act, 1882 (4 of
1882, if, underanylaw for the time beingin force—

considerationfor suchproperty hasbeenprovidedby the person
to whom possessiomf property hasbeenallowedbut the person

who hasgrantedpossessiorihereof continuesto hold ownership
of suchproperty;

stamp duty on suchtransactionor arrangementhas been paid,
and

the contracthasbeenregistered
A PowerAttorney Transactions?
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BenamiLaw vs. PMLA

17/06/2018

A BenamiLawvs PMLA
PMLAIs restrictedto only proceedsof crime

Benami Law applies equally to both — a property
acquiredthrough proceedsof crime and a property
acquiredthrough legitimate meansand henceis wider
than PMLAINn scope

o}
00
o
—
—
3]
<
%)
c
je
=
3]
@®
)
c
@®
S
|_
>
s
)
o
o
-
a8
=
@©
c
)
m
—
o
c
.0
=
!
=
o
S
o

N
o1




BenamiLaw vs. ITA

17/06/2018

ABenamivs ITA

Sec 67 — Benamilaw to have overriding effect over other
lawsincludingl TA WhataboutBlackMoneyAct?

A Situations

Where the source of acquisition of the property is
explained but the property is acquired in the name of
benamidar

Where the source of acquisition of the property is
unexplainedand the property is acquiredin the name of
benamidar

Where the transaction/arrangementin respect of a
propertyis carriedout in afictitious name
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BenamilLaw vs. ITA (Contd.)

17/06/2018

A Situations:

The transaction/arrangementin respect of a property
where the owner of the property is not aware of or denies
knowledgeof suchownership

The transaction/arrangementin respect of a property
where the personprovidingthe consideration(i.e. the real
owner)is not traceableor isfictitious;
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Consequences




Investigation by AO under ITA SOP
dated 10.08.2017

A ldentification and examination of legal/apparent owner(s)/
benamidarand beneficial/realowner(9 of the property, inter
aliaw.r.t. holding/transferringof the property and paymentof
consideratiorfor suchproperty;,

AWhether the property is held/transferred for the immediate
or future benefit, direct or indirect, of the personwho has
providedthe consideration

A Examinationof the source of income through which the
propertywasacquired

AWhether a transactionor an arrangementin respectof the
property hasbeenmadein afictitious name

AWhether the apparent owner is not aware of or denies
knowledge of the property? Sucha situation may lead to
classificatiorof the propertyasbenamiproperty;

17/06/2018
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Investigation by AO under ITA SOP
dated 10.08.201/Contd.)

A A property where the person providing the considerationis
not traceableor is fictitious may also be classifiedas benami

property;,
AWho is bearingmaintenancecharges(includingtaxes,etc.) in
respectof the property?,

AWhoisin possessionf the title deedof the property?;

A Upon identification of a property as benami property or in
casewhere the InvestigatingOfficer hasprima facie reasonto
believe that the property in question may be a benami
property, the information is to be passedon to the Initiating
Officer without any delay The Initiating Officer, thereatfter,
may take necessanaction u/s. 24 and under other provisions
of the Act.

17/06/2018
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Impact

17/06/2018

A Punishableimprisonment upto 3 years or fine or both —
Transactiongeforeamendment

A Transactiorafter amendmentpunishableu/s 53

Whereanypersonentersinto abenamitransaction

in order to defeatthe provisionsof anylaw or

to avoidpaymentof statutory duesor

to avoidpaymentto creditors,
the beneficialowner, benamidarand any other personwho abets
or inducesany personto enter into the benamitransaction,shall
be guilty of the offenceof benamitransaction
Suchpersonshallbe punishable

rigorous imprisonmentfor a term — minimum 1 year and upto 7
years(non-cognizableand non-bailablg and

also be liable to fine upto twenty-five per cent of the fair market
valueof the property

oo}
0
o)
—
—
©)
<
(72}
=
o
=
(&)
(]
(%2}
=
©
S
|_
>
s
[}
o
o
p -
[aR
IS
©
=
[}
m
—
o
c
o
&=
o
d=
o
S
o

w
=




Impact (Contd.)

17/06/2018

A Fairvaluedetermination
Property—ordinarilyfetch in openmarket

If it couldnot be determinedvaluedasperrule 3

UnquotedEquityshareshigherof

A (a) Costof acquisition

A (b) ValuationusingDCFmethod;

A (c)Valueasper prescribedmethod (A+B—L)x (PV)/(PE)

A A—bookvalueof assetsexcept— bullion, jewellery preciousstone, artistic
work, shares securities,andimmovableproperty

A B — price that bullion, jewellery precious stone, artistic work, shares,
securities,and immovable property- would fetch in open market on the
date of transaction

A L - liabilities excludingpaid up capital, set apart fro dividend, reserves&
surplus,tax provision,contingentliability, unascertainegrovision

A PE-total amountof paidup equity capitalasshownin balancesheet
A PV-paidup valueof eachequity share
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Impact (Contd.)

17/06/2018

A No suit (Sectiord)

No suit, claim or action to enforce any right in respectof any
property held benami againstthe personin whose name the
property is held or againstany other person shall lie by or on
behalfof a personclaimingto be the real owner of suchproperty.

No defencebasedon any right in respectof any property held
benamj whether againstthe personin whosenamethe property
IS held or againstany other person,shallbe allowedin any suit,
claimor actionby or on behalfof a personclaimingto be the real
owner of suchproperty.

A Sec 4 deals with right of real / beneficial owner vis-a-vis
benamidar
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Impact (Contd.)

17/06/2018

A Prohibitionfor re-transfer(Sectiong)

No person, being a benamidar shall re-transfer
the benamiproperty held by him to the beneficialowner or any
other personactingon hisbehalf

Where any property is re-transferred in contravention of the
provisions,the transactionof suchproperty shallbe deemedto
be null andvoid.

The provisionsshallnot apply to a transfer made in accordance
with the provisionsof section190 of the FinanceAct, 2016(28 of
2016 —IDSupto 30-9-2017

A Confiscation
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Some authoritiesz SOP dated 10/08/2017

A "Initiating Officer"
an AssistantCommissionepr a Deputy Commissioneasdefined

In clauseg9A) and (19A) respectivelyof section2 of the Income
tax Act,1961(43 of 1961)

Dy/Asst CIT(BenamiProhibition)under PtDITInv)/DIT(Inv) Charge
A ApprovingAuthority

an Additional Commissioneior a Joint Commissione@s defined
In clauseq1C)and (28C)respectivelyof section2 of the Income
tax Act,1961(43 of 1961);

Addtl./Joint CIT (Benami Prohibition) under PrDITInv)/DIT(Inv)
Charge

A Administrator

an Incometax Officerasdefinedin clause(25) of section2 of the
Incometax Act,1961(43 of 1961);

ITO(BenamiProhibition)under PrtDITInv)/DIT(Inv) Charge
A AdjudicatingAuthority

the AdjudicatingAuthority appointedundersection7
Notified adjudicatingauthority under PMLA

17/06/2018
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Questions?

17/06/2018

Thank you!

O\ P. R. Bhura & Co.

CHARTERED ACCOUNTANTS
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Address 2-1, Jeevan Sahakar , 2nd Floor, Sir P. M. Road, Fort,
Mumbai & 400001, India .
Telephone +91 22 22660010/3427; 43471727
Mobile +91 9930114418
Fax +91 22 22662793
E-mail harshal.bhuta@bhutaco.com
Website www.bhutaco.com 36 J




